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CPLR. pers inj death:insurer liab
AN ACT

to amend the c¢ivil practice law and

rules and the insurance law, in
relation to liability  insurance
policies

The People of the State of New

Commission

York, represented in Senate and

Assembly, do enact as follows:

IN SENATE

Sernate introducer's gignature

The senators whose names are circled below wish to join me in the spomsorship

of this proposal

520 Adams 522 Golden 839 Larkin 811 Padavan £14 Smith
855 Alesi 833 Gonzalez 801 Lavalle 821 Parker 858 Stachowaki
842 Boracic 547 Griffo 540 Leibell B30 Perkina als Stavisky
546 Breslin 80§ Hannon 852 Libous 861 Rath 835 Stewart-
p43 Bruno 836 Haseell- #45 Little 856 Robach Cousing
625 Connor Thompsen Bl5 Malteae 813 Sabini a6l Thompeon
850 DeFrancisco 510 Huntley 805 Marcellino 841 Saland 803 Trunzo
E32 Diaz &07 Johnson, C. $62 Maziarz ai% Sampson a4d valesky
617 Dilan 504 h G. 818 Y 823 Savino 859 Volker
528 Duane 834 Klein 838 Morahan 831 Schneiderman 853 Winner
844 Farley 826 Krueger a54 Nozzolio 528 Serranc #4B Wright
02 Flanagan 527 Krugexr al2 Cnorato 851 Seward ahs7 Young
s08 Puschillo B24 Lanza 837 Cppunheimer B08 Skelos
IN ASSEMBLY
Aspembly introducer's signature

The Memhers of the Assembly whose names are circled below wigh to join me in the

multi-gponsorship of this proposal:
a045 Abbate a047 Celten 2098 Gunther a030 Markey 2080 Rivera, M.
a0d1 alessi a0l0 Conte a135 Hawley . a027 Mayersohn a{76 Rivera, P.
a02i alfano a032 Cook 8140 Hayes all? ¥Mchonald ad56 Robingon
al4d5 amedore 2107 Crowch a0B3 Heastie 2019 MeD a067 hal
a084 Arroye afd63 Cusick 2028 Hevesi al04 McEneny a0l2 Saladino
@118 Aubertine a045 Cymbrowitz #0468 Hikind a0l7? McFRevitt 2113 Sayward
2035 Aubry 2136 DalMeonte allB Hooper al02 Millér ad29% Scarborough
2136 Bacalles 2116 Deatito al44 Hoyt 2052 ¥illman 2016 Schimel
a095 Ball 2086 Diaz, L. 2060 Hyer-Spencer al03 Molinare 2140 Schimminger
alz4 Barclay w085 Diaz, R. 2042 Jacobe 4132 Morelle al45 Schroeder
2014 Barra 2081 Dinowitz af95 Jaffee 2037 Nolan al22 Scozzafava
a082 Benedetto alld Duprey 2057 Jeffries al28 OQaks 2038 Seminerio
a075 Benjamin 2003 Eddington 2131 John a065 O'Denneil a064 Silver
a073 Bing a004 Englebright 4074 Kavanagh al37 O'Mara 2093 gpano
2055 Boyland al30 Errigo 2065 Kellner a5l Qrgiz al2l Stirpe
2008 Boyle 2072 Espaillat al00 Kirwan alsk0 P t adll Yy
a085 Bradley a071 Farrell 2125 Kolb 20868 Paulin 2l1lD Tediaca
al44 Brennan a005 Fields 2135 Koon ali4l Peoples ad02 Thiele
a032 Brodsky 2123 Finch a034 :L-.afayette 2039 Peralta a0§1 Titone
aD46 Brook-Krasny a007 Fitzp ick a025 L 2058 Perry - af3l Titus
2147 Burling alé3 Gabryazak  adsl EI‘..nti-mer 4023 Pheffer adE2 Tcbacce
all? Butler a090 Galef 2013 Lavine 2068 Powell ad54 Towna
alQi Cahill al33 Gantt 2050 Lentol a087 Pretlow all5 Townsend
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Section 1. Section 3001 of the civil practice law and rules is amended
to read as follows:

§ 3001. Declaratofy judgment. The sﬁpreme‘court may render a declara-
tory judgment having the effect of a final judgment as to the rights and
other legal relations of the parties to a justiciable controversy wheth-

er or not further relief is or could be claimed. If the court declines

to render such a judgment it shall state its grounds. A party who has

brought a-claim for personal injury or wrongful death against ancother

party may maintain a declaratory judgment action directly against the

insurer of such other party, as provided in section three thousand four

‘hundred twenty of the insurance law.

§ 2. Subsection (a) df_section 3420 of the insurance law, the opening
paragraph as‘amended by chapter 584 of the laws of 2002, is amended to
read as follows:

(z) No policy or contract insuring against liability for injury to
persqn, except as provided in subsection (g) hereof, or against 1liabil-
ity for injury to, or destruction of, property shall be issued or deliv-
ered in this state; unless it contains in substance the following
provisions or provisions [which] that are equally or more favorable to
the insured and to judgment creditors so far as such provisions reléte
to judgment creditors: |

(1) 2 provision that the insolvency or bankruptey o¢f the person

insured, or the insolvency of ([his] the insured's estate, shall not
release the insurer from the paymént of damages for injury sustained . or
loss occasioned during the life of and within the coverage éf such poli-
cy'or contract.

(2)-A provision that in case judgment against.the insured or [his] the

insured's personal representative in an action brought to recover
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damages for injury sustained or loss or damage occasioned during the
life of the policy or contract shall remain unsatisfied at the exﬁira—
tion of thirty days from the serving of notice of entry of judgment upcn
the attorney for the insured, or upon the insured, and upon the insurer,
then an action may, except during a stay or limited stay of execution
against the insured on such judgﬁent, be maintained against the insﬁrer
under the terms of the policy or contract for the amount of such judg-
ment not exceeding the amount of the applicable limit of covérage under
such policy or contract.

{3) A provision that notice given by or on behalf of the insured, or
written notice by or on behalf of the injured person or any other claim-
ant, to any licensed agent of the insurer in this state, with partic-
ulars sufficient to identify the insured, shall be deemed notice to the
insurer.

(4) A provision that féilure to give any notice required to be given
by such policy within the time prescribed therein shall not invalidate

any claim made by the insured, an injured persoﬁ or [by] any other

¢laimant if it shall be shown not to have been reasonably possible to
give such notice within the prescribed time and that notice was given as

so0n as was reasonably possible thereafter.

(5) A provision thaE fallure to give any notice required to be given

by such policy within the time prescribed therein shall not invalidate

any claim made by the insured, injured person or any other claimant,

unless the failure to provide timely notice has prejudiced the insurer,

except 4a4s provided. in paragraph four of this subsection. With respect to

a claims-made policy, however, the policy may provide that the failure

to provide timely notice within the claims—-made relationship and the

extended reporting period, if any, shall invalidate the claim, except as
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provided in paragraph four of this supbsection. As used in this para-

graph; the terms "claims-made policy", "claims—made relationship", and

"extended reporting period" shall have their respective meanings as

provided in a regulation promulgated by the superintendent.

(6) A provision that, with respect to a claim arising out of death or

injury of any person, if the insurer disclaims liability or denies

coverage based upon the failure to provide timely notice, then the

injured person or other claimant may maintain an action directly against

such insurer, in which the sole question is the insurer's disclaimer or

denial based on the failure to provide timely notice, unless within

sixty days following such disclaimer or denigl, _the insured or the

insurer: (A) initiates an action to declare the rights of the parties

under the insurance policy; and (B) names the injured person or other

claimant as a party to the action.

§ 3. Subsection (b) of section 3420 of the insurance law is amended to
read as follows:

(b) Subject to the limitatiqns and conditions of paragraph two of
subsection (a} hereof, an action may be maintained by the following
persons against the insurer upén any policy or contract of liability
insurance [which] that is governed by such .paragraph, to recover the
amdunt of a_jﬁdgment against the insured or his personal fepresentative:

(1) any person who, or the personal representative of any person who,

has obtained a judgment against the insured or [his] the ipsured's

personal representative, for dJdamages £for injury sustained or loss or
damage occasioned during the life of the policy or contract;

(2) any person who, or the personal representative of any person who,

has obtained a judgment against the insured or [his] the insured's

personal representative to enforce a right of contribution or indemnity,
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or any person subrogated to the judgment creditor's rights under such
Jjudgment; and |

(3) any assignee of a judgment obtained as specified in paragraph one
or paragraph two of this subsection, subject further to the Ilimitation
contained in section 13-103 of the general obligations law.

§ 4. Subsection (¢) of section 3420 of the iﬁsuranca law is amended to
read as follows:

(c) (1! If an action is maintained against an insurer under the

provisions of paragraph two of subsection (a} of this section and the

insurer alleges in defense that the insured failed or refused to cooper-
ate with the insurer imn violation of any provision in the policy or
contract requiring such coopération, then the burden shall be wupon the
insurer to prove such alleged-failure or refusal to cooperate.

"(2)(A) In_ any action in which an insurer alleges that it was preiju-

diced as a result of a failure to provide timely notice, the burden of

proof shall be on: (i) the insurer to prove that it has been prejudiced,

if the notice was provided within two years of the time required under

the policy; or (ii) the insured, inijured person or other claimant to

prove that the insvurer has not been prejudiced, if the notice was

provided more than two years after the time required under the policy.

(B) Notwithstanding subparagraph (A) of thisz paragraph, an irrebutta-

ble presumption of prejudice shall apply if, prior toc notice, the

insured's liability has been determined by a court of competent Jjuris-

diction or by binding arbitration; or if the insured has resolved the

claim or suit by settlement or other compromise.

(C) The insurer's rights shall not be deemed prejudiced unless the

failure to timély provide notice impairs a gignificant interest of the
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insurer, inciuding, but not limited to, its gbility to: investigate the

claim; negotiate a settlement; or defend the claim.

§ 5. Subsection (d) of section 3420 of the insurance law i1s amended to

read as follows:

(d){1){A) This -paragraph applies with respect to a ligbility policy

that provides coverage with respect to a claim arising out of the death

or inijury of any person.

(B) Upon an insurer's receipt of a written request by an injured.

person who has filed a notice of claim, or any other claimant, an insur-

er shall, within sixty days of receipt of the written request, confirm

to the injured perscon or other claimant in writing whether the insured

‘had a liability insurance policy in effect with the insurer on the date

of the aglleged occurrence and specify the liability iﬁsurance limits of

the coverage provided under the policy.

(C) If the injured person or other claimant fails to provide suffi-

cient identifyving information to allow the insurer, in the exercise of

reasonable diligence, to identify a ligbility insurance policy that may

be relevant to the claim, the insurer shall so advise the c¢claimgnt in

writing and identify for the injured person or other c¢laimant the addi-

tional information needed. Within forty-five days of receipt of the

additional information, the insurer shall provide the information

required under subpéragraph (B).of this paragraph.

(2) 1If under a liability policy issued or delivered [or issued for
deliveryl in this state, an insurer shall disclaim liability‘ or deny
coverage for death or bodily injury arising out of a motor vehicle acci-
dent or any other type of accident occurfing within this state, it shall

give written notice as soon as is reasonably possible of such disclaimer
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of liability or denial of coverage to the insured and the injured person
or any other claimant.

§ 6. Paragraph 1 of subsection (j) of section 3420 of the insurance
law, as added by chapter 540 of the laws of 1984, is amended to read as
follows:

(1) Notwithstanding any ofher provision of this chapter or any other
law to the contrary, every policy providing comprehensive perscnal
liability insurance on a one, two, three or four family owner—occupied
dwelling, issued or [renewed] delivered in this state on and after [the

effective date of this subsection] the first of March, nineteen eighty-

four, shall provide for coverage against'liability for the payment of
any obligation, whicﬁ the policyholder may incur pursuant to the
provisions of fhe workers' compensation law, to an employee arising out
of and in the course of employment of less than forty houré per week, in
and about such residences of the policyholder in this state. Such cover-
age shall provide for the benefits in the standard workers' compensation
policy issued in thié state. No one who purchases a policy providing
comprehensive personal liability insurance shall be deemed £¢ have
elécted to cover under the workers' compensaﬁion law any employee who is
not required, under the provisions of such-law, to be covered.

§ 7. Paragraph 6 of subsection (a) of section 2601 of the insurance
law, as added by chapter 547 of the laws of 1987, is amended to read as

follows:

(6) failing to promptly disclose coverage pursuant to subsection (d)
or subparagraph (A) of paragraph two of subsection (f) of section three
thousand four hundred twenty of this chapter.

§ 8. This éct shall take effect on the one hundred eightieth day after

it shall have become a law, and shall apply to policies issued or deliv-
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ered in this state on or after such date and to any action maintained
under such a policy; effective immediately, the addition, amendment
and/or repeal of any rule br regulation necessary for the implementation
of this act on its effective date are authorized and directed to be

made and completed by the superintendent of insurance on or before such

effective date.




